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MARLAR, Bankruptcy Judge:

| NTRODUCTI ON

| daho dairy farners Jimand Patricia Wersma (“Debtors”)
filed a chapter 11! petition and proposed a plan to relocate their
failed dairy business to Georgia. Debtors’ cows had been
subjected to electrical shocks fromfaulty wiring and had been
culled until the herd was conpletely liquidated. Debtors sued the
el ectrical contractor and, upon settlenent of the state court
|l awsuit for $2.5 mllion cash (“Settlenment Proceeds”), Debtors
proposed to use the Settlenent Proceeds to purchase cows and begin
anew in CGeorgia. They proposed to give their major secured
creditor, United California Bank, nka Bank of the West (“Bank”), a
repl acenent lien in the new cows, but Bank objected. The
bankruptcy court had al ready determ ned that Bank and anot her
creditor, OH Kruse Gain and MIling, nka Ferndale Gain
(“Ferndal e”) had secured interests in the Settlenent Proceeds.

At plan confirmation, the bankruptcy court held that new cows
were not the “indubitabl e equivalent” of cash, and further found
that Debtors’ plan was not feasible. It denied confirmation and,
after giving Debtors the chance to file a Third Anended Pl an,

di sm ssed the bankruptcy case.

These appeal s and cross-appeals concern three orders: (1) a

! Unl ess otherw se indicated, “chapter” and “section”
references are to the BankruPtcy Code, 11 U S.C. 88 101-1330; rule
references are to the Federal Rules of Bankruptcy Procedure (“Fed.
R Bankr. P.”?, Rul es 1001-9036, which incorporate certain Federal
Rul es of Civil Procedure (“Fed. R Cv. P.7).
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Sept enber 24, 2002, order determ ning the secured interests of the
Bank and Ferndale in the Settlenent Proceeds (“Order Re Secured
Status”) (BAP Nos. 02-1523 and 02-1541); (2) a February 11, 2003,
order denying confirmation of Debtors’ Second Anended Pl an and
approving Debtors’ notion to settle;2 and (3) an April 4, 2003,

di sm ssal order (BAP Nos. 03-1215 and 03-1224).

In these appeals, we construe lIdaho’s revised Article 9 of
the Uni form Commercial Code (“UCC’'),?® and deci de whether a cash
settlenent of a lawsuit for damage to collateral constitutes
ei ther proceeds of Bank’s livestock collateral or an after-
acqui red “paynent intangible” collateral.

W AFFI RM t he bankruptcy court’s orders with two exceptions.
Ferndal e’ s appeal of the Order Re Secured Status granting its
secured interest in the Settlenent Proceeds and the appeal of the

order approving the settlement are both DI SM SSED as noot .

2 Debtors did not appeal the February 11, 2003 order. An
order denying confirmation of a chapter 11 plan is interlocutory.
See Lievsay v. W Fin. Sav. Bank (In re Lievsay), 118 F.3d 661
662 (9th Cr. 1997) (citing N choles v. Johnny Appleseed (In re
Nicholes%, 184 B.R 82, 86 (9th Gr. BAP 1995)). It nerged into
the final order dism ssing the case. See Miunoz v. S.B. A, 644
F.2d 1361, 1364 (9th Cr. 1981). 1In contrast, the portion of the
order which apﬁroved t he settl enent naﬁ have been a final order.
We do not reach the finality question because we dism ss the
appeal of the settlement order as noot. See Discussion bel ow.

® The bankruptcy court deternmined that revised Article 9 of
the UCC applied because the bankruptcy petition was filed after
the revision took effect on July 1, 2001. This ruling has not
been chal | enged on appeal. Revised UCC Article 9, and the
official corments thereto, were enacted by the Idaho |egislature.
See | daho Code, Secured Transactions, 88 28-9-101 to 28-9-709. It
provides that “this act applies to a transaction or lien within
Its scope, even if the transaction or lien was entered into or
created before this act takes effect.” |I1daho Code § 28-9-702(a).

-4-
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FACTS*

Debt ors owned and operated an | daho dairy consisting of two
facilities with 2,000 cows. They filed a chapter 11 petition on
Cct ober 1, 2001.

Debt ors’ financial problenms stemed fromfaulty electrica
work performed in an expansion of their dairy by Geitzen Electric,
Inc. (“Ceitzen”). As a result, Debtors’ dairy cows were subjected
to varying degrees of electrical shocks which caused the cows to
produce less mlk, beconme sick or die. The entire herd was
eventual Iy | ost.

Debtors initiated a |l awsuit against Geitzen (“Ceitzen
Lawsuit”) in which they sought $6 mllion in danages. The GCeitzen
Lawsuit was brought under both tort and breach of contract
t heori es.

Bank was Debtors’ |argest secured creditor. Follow ng
i quidation of the cows, its claimwas approximtely $2.2 mllion.
Bank held a valid and perfected security interest® in Debtors’
dairy herd and, anong other things, in all of Debtors’ “lnventory

Accounts and Contract Rights . . . General Intangibles .
Livestock . . . MIlk Products Quota . . . [and] Monies, Deposits
or Accounts in Possession.” Agricultural Credit Agreenent, p. 4,

Section Il1l, Exh. Dto Stipulation of Facts (July 30, 2002). 1In

*  The undi sputed underlying facts were presented in the
garties’ Stipulation of Facts and the bankruptcy court’s
eci si ons.

> No one challenged the validity of Bank’'s secured claim
and the bankruptcy court presuned it was valid and perfected. See
In re Wersma, 283 B.R 294, 298 n.3 (Bankr. D. Idaho 2002).
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addi tion, Bank had a security interest in after-acquired property,

and in “all proceeds and products of the collateral including, but
not limted to, the proceeds of any insurance thereon.” |d.
Debtors al so owed about $550,000 to Ferndale for |ivestock
feed. This debt was evidenced by a prom ssory note and an
assignment for security (“Assignnent”) of Debtors’ right, title,
and interest in any proceeds fromthe Geitzen Lawsuit. Ferndale
perfected its security interest by filing a UCC-1 Fi nanci ng
Statenent as to “[a]ny and all proceeds received by Debtors from

the | awsuit

of Facts (July 30, 2002).

Fi nancial Statenent, exh. J to Stipulation

Additionally, Debtors owed approximately $125,000 in priority
taxes and $1.2 million in unsecured clains. Debtors’ dairies were
eventual |y foreclosed and their dairy operation was termn nated.

In 2002, Debtors and their Special Counsel reached a
settlenment with Geitzen and its insurer to pay Debtors $2.5
mllion. The estate stood to receive approximately $1.6 mllion
of the Settlenment Proceeds upon bankruptcy court approval of the
settlenent. However, Bank clained the entire estate’s interest as
its cash collateral, and Ferndal e al so cl ai med agai nst the
Settl ement Proceeds pursuant to its security agreenent and

Assi gnnent .

Mbtion to Determ ne Secured |Interests

Debtors then filed a 8 506(a) Mdtion to Deterni ne Secured
Status. Debtors’ position was that neither Bank nor Ferndal e had

a secured interest in the Settl ement Proceeds because the Geitzen
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Lawsuit sounded in tort, and UCC Article 9 excluded tort clai
fromthe “general intangibles” category.

Bank argued that the Settlenment Proceeds were either
“general intangibles” or |ivestock proceeds. Ferndal e claine
priority over Bank and maintained that it, alone, was entitle
the Settlenent Proceeds.

Fol |l owi ng a hearing, the bankruptcy court rendered a

publ i shed opinion on the matter. Inre Wersm, 283 B.R 294

(Bankr. D. Idaho 2002). First, the bankruptcy court classifi
the Geitzen Lawsuit as a contract action and, therefore, held
Article 9 applied to give Bank a secured interest in the
Settl ement Proceeds as either “general intangibles” or “accou
Al ternatively, the bankruptcy court held that the Settl enent
Proceeds constituted proceeds of Bank’s l|ivestock collateral.

Next, the bankruptcy court exam ned Debtors’ transaction

ns

d
dto

ed
t hat

nts.”

W th

Ferndale. It concluded that the note and Assignnent constituted a

witten security agreenent which gave Ferndale rights in the
Settl enment Proceeds.

The Order Re Secured Status was entered on Septenber 24,

2002. Debtors tinely appeal ed (I D 02-1523), and Ferndale tinely

cross-appeal ed (I D-02-1541). They both chall enged Bank’s sec
interest in the Settlenent Proceeds, and Debtors al so dispute

Ferndal e’ s secured interest, under the sanme tort theory.

Pl an of Reorgani zati on and Mdtion to Settle

Wiile the Geitzen Lawsuit was still pending, Debtors fil

their first plan of reorganization and di scl osure statenent,
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shortly thereafter, their notion to settle.

Al t hough Debtors stated, in their notion, that they believed
their danages were at least $6 mllion, they agreed to accept a
“total value” of $2.5 mllion fromGeitzen, to be used for “the
purchase of dairy cows for Debtors’ benefit, to be utilized by
Debtors in reorganizing their dairy operation.” Mtion for O der
Approving Settlement (June 26, 2002), at 3. Debtors planned to
use the funds to purchase about 800 cows, in CGeorgia, which they
valued at $1.4 mllion.

Bank and Ferndale filed conditional objections to the
settlenent. They did not oppose the $2.5 mllion anmount, but
obj ected to use of the nobney to purchase new dairy cows.

Debtors filed a Second Anmended Di scl osure Statenment and Fir st
Amended Pl an, in which they discussed their “cows-for-cows” plan.?®
Bank obj ect ed.

In considering the notion to settle, the court noted
unani nous agreenent on the anmpunt of settlement but dispute over
the secured interests, as well as the cash and non-cash
conmponents. Special Counsel for Debtors informed the court that

she had negotiated an all-cash settlenent, whereas Debtors’

° Debtors’ Second Arended Disclosure Statenent stated, in
pertinent part:

Debtors have reached an agreenment wth Geitzen
Electric (its insurance conpany), which provides that
Ceitzen Electric &:ts i nsurance conpany) shall purchase
cows for and on behalf of the debtors. It is the debtors
[sicL intent to propose a plan whereby the cows will be
purchased in Florida, or a state near Florida, where the
debtors will operate a dairy. The mlk will be sold on
t he Florida market and the funds that are derived fromthe
dairy operation shall be used to fund the debtors’ plan.

Second Anended Di scl osure Statenment (July 29, 2002), at 23.
- 8-
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attorney countered that the settlenent was instead to be the
purchase of a replacenent herd. However, because the actua
settl enent agreenent had not been executed or filed, the
bankruptcy court continued the hearing.
Shortly thereafter, Special Counsel filed (1) a Mdtion for
Order Approving Settlenment; (2) an item zation of the proposed
di sbursenents of the Settl enent Proceeds, showi ng that, after
payi ng attorney’s fees and costs totaling about $801, 609. 21, ’
Debtors woul d receive a net settlenment of about $1.6 mllion; and
(3) a “Rel ease and Indemity Agreenment” (“Settlenment Agreenent”),
whi ch had been signed by Debtors and Geitzen in Decenber, 2002.
The Settl enent Agreenent stated that Debtors would rel ease
their clains against Geitzen in exchange for the “paynent of the
total sum of ($2,500,000.00), Two MIIlion Five Hundred Thousand
DOLLARS to be paid by Continental Wstern |Insurance Conpany and

Geitzen Electric, Inc. Settl ement Agreenent (Dec. 20,
2002), at 1. Thus, Debtors apparently conceded that they would
settle for cash. Still, Debtors clung, in their Second Amended
Plan, to their desire to use the cash to purchase cows.

The Second Anended Pl an had been filed on Novenber 22, 2002,
a nmonth before the Settl enent Agreenent was executed. It proposed
that Debtors woul d purchase new cows in Ceorgia, where Debtors
woul d nove and operate a new dairy, which new facility they woul d
| ease for $10,000 per nmonth. They proposed to fund the plan from

the sale of m Ik product in Florida, where they determ ned they

" Special Counsel agreed to reduce its fees from40% or
$961, 831.05, to 33-1/3% or $801,609.21. The additi onal
$160, 321. 84 woul d be available to Debtors to use in their plan.

-0-
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coul d get the best price. The allowed secured clains of both Bank
and Ferndale were to be secured by liens in the new cows and in
the mlk and m |k proceeds of the new dairy.® Bank’s secured
claimwas estinmated to be the value of Debtors’ interest in the
Settl enment Proceeds--$1.6 mllion, and Debtors proposed to pay
that anmount in nonthly paynents of between $16, 000 and $23, 000,
with a ball oon paynent at the end of seven years.

Bank’ s unsecured claim as well as other unsecured cl ai ns,
woul d be paid fromthe Settlenment Proceeds, on a pro rata basis, a
total sum of $600, 000, or about $7,000 per nonth.

Debtors al so proposed to pay over $125,000 in taxes which
they owed in nonthly paynents over five years, at a rate of about
$2,500 per nmonth. They al so proposed to nake paynents to various
ot her creditors al nost $5,000 per nonth. The sum of Debtors’
paynments proposed under the Second Anmended Pl an exceeded wel | over
$40, 000 per nonth.

Bank objected to these anended plans contending, inter alia,

that they were neither fair and equitable nor feasible.

Bankruptcy Court Deni es Plan, Approves Settl| enment

Pl an confirmati on hearings and the continued hearing on the
notion to settle were conducted over three days.

The court first addressed the continued notion to settle,
noting the unusual situation where Debtors demanded a settl enent

for cows, while their Special Counsel and the Settl enent

® This provision was not in the Second Anended Pl an, but was
made with an oral anmendnent at the hearing.

-10-
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Agreement, which was signed by Debtors, clearly stated that the
settlement was for $2.5 nmillion cash.® The court, finding the
terms of the Settlenent Agreenment to be fair and reasonabl e,
approved it.?

As for the Second Amended Pl an, the court focused on two of
Bank’ s objections: failure to provide it with the “indubitable
equi val ent” of value for its claim and |ack of feasibility. The
court rul ed agai nst Debtors on both issues, explaining that Bank
woul d be exposed to nmuch greater risk under the plan’s provision
to purchase cows, rather than by segregating and payi ng Bank’s
cash collateral to it. Wile the court said that feasibility was
a “close call,” due to Debtors’ evidence of projected market for
mlk product in Florida, it nonethel ess found that such a
“startup” enterprise, in a new part of the country, could not
wi t hstand any period of underachi evenment wi thout an influx of
capital or |ower debt service. Mm Dec. (Feb. 11, 2003), at 48,
54. The bankruptcy court concluded that the Second Anended Pl an

was not feasible. Rather than disnmss the case, the court gave

° Debtors explained that they wanted to avoid negative tax
consequences and therefore demanded t hat approval be given only
for the purchase of cows. The court was not convinced by Debtors
or their tax attorneﬁ of the reality of such tax consequences, or
that they could not be offset by |losses. Oder Re Confirmation
(Feb. 12, 2003), at 35-36. Later, in the dism ssal proceedings,
Debt or s’ attorneﬁ testified that there was new evi dence of a
$281,000 tax liability if the Settlement Proceeds went to Bank
i nstead of invested in cows. Tr. of Proceedings (March 20, 2003),
at 17.

0 Debtors then nmoved for reconsideration of the order
approving the Settlement Agreenent. The reconsideration notion
was denied in a separate order. Debtors did not appeal either
order at that tinme. W do not need to address any tineliness
probl em however, based on the dism ssal of the appeal of this
order on nootness grounds. See Di scussion bel ow.

-11-
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Debtors 21 days to file an anended plan and/or negotiate a

consensual plan wth Bank.

Thi rd Arended Pl an and Di sm ssal

Not prone to giving up, Debtors then filed a tinmely Third
Amended Pl an. They proposed to reduce the Bank’s estinated $1.4
mllion secured claim(based on the valuation of the new cows) by:
(1) a possible surcharge of about $178,000;* (2) a cash paynent
froma honme equity |oan of $50,000; and (3) a cash paynent (from
reduction of Special Counsel’s fees) of $160,000. They woul d pay
Bank the bal ance of $1, 055,955.64 at 7% interest (increased from
6% in 84 nonthly paynents, with a ball oon paynment at the end of
three years instead of seven years. Mbreover, the approxinate
hi ghest antici pated nonthly paynent to Bank woul d be reduced to
$18, 000 instead of $23,000. Finally, Debtors proposed to give
Bank a lien in the new cows and “all |ivestock replacenents,” as
well as in mlk and m |k proceeds.

Debtors al so obtained a $60,000 | oan to be used as startup
capital, and reduced their debt service to other creditors by
about $2,600. They revised their budget to indicate an increased
cash flow, and presented a |letter fromone of their enpl oyees, who
had experience in the South, stating that he woul d assi st Debtors.

At the next confirmation hearing, Bank maintained its

objection to the proposed plan. Bank argued that the new,

1 Debtors had since filed a § 506(c) npotion to surcharge and
a 8 552(b) notion to reduce Bank’s secured claimfor equitable
reasons.

-12-
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appr oxi mat e $200, 000 cash “equity cushion” was insufficient
protection for an estimated $1.4 nillion secured debt, and that
Debt ors had no cash reserves.

The bankruptcy court, in an oral ruling, concluded that, even
with the changes proposed by Debtors, its original concerns as to
the “indubitable equivalent” and feasibility had not been
rectified in the Third Arended Pl an, nor could Debtors reach a
consensus with Bank. It estinmated, w thout ruling (because the
notions were not before it), that Debtors’ pending notion to
surcharge woul d not warrant a reduction in Bank’s secured cl ai m of
nore than a few thousand dollars, instead of the $178, 000
contenpl ated by Debtors. Nor did the court expect that it would
find equitable reasons to reduce Bank’s cl ai munder the pending
8 552(b) notion. The bankruptcy court thus concluded that Debtors
coul d not propose a confirmable plan, and granted the United
States Trustee’s notion to dism ss the case.

Debtors tinmely appeal ed the order of dismssal, which
i ncl uded therein the 2002 Order Re Secured Status, and the order
whi ch deni ed confirnmation of the Second Anended Pl an and approved
the settlenent. Ferndale then filed a notice of appeal as to the
Order Re Secured Status, which, it assumed, had nmerged into the

final dism ssal order

| SSUES

1. Whet her the panel has subject matter jurisdiction over

t he appeal of the Order Re Secured Status.

-13-
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2. Whet her the bankruptcy court erred in determni ning that
Bank and Ferndal e had valid and perfected security

interests in the Settl enent Proceeds.

3. Whet her Debtors’ appeal of the settlenent approval order

i s noot .

4. Whet her the bankruptcy court erred in denying plan
confirmati on based on Debtors’ failure to provide Bank
with the “indubitable equivalent” of the value of its

claimand |l ack of feasibility.

5. Whet her the bankruptcy court abused its discretion in
di sm ssing Debtors’ case based on their inability to
propose a confirmabl e plan, w thout conducting an

evidentiary hearing on their Third Anended Pl an.

STANDARD OF REVI EW

W review factual findings of the bankruptcy court for clear
error and its conclusions of |aw de novo. See Anastas v. Am Sav.

Bank (In re Anastas), 94 F.3d 1280, 1283 (9th Cir. 1996). Factual

findi ngs of the bankruptcy court should only be disturbed if a
review of the record | eaves a "definite and firmconviction that a
m st ake has been commtted." United States v. United States

Gypsum Co., 333 U.S. 364, 395 (1948). M xed questions of |aw and

fact are revi ewed de novo. See Wattson Pac. Ventures v. Valley

Fed. Sav. & Loan (In re Safequard Self-Storage Trust), 2 F.3d 967,

- 14-
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970 (9th Cir. 1993).

Whet her a reorgani zation plan is feasible is a question of
fact, while the determ nati on of whether a plan provides a secured
creditor with the “indubitable equivalent” of its claimis a m xed

question of |law and fact. See Wods v. Pine Mountain, Ltd. (Inre

Pine Mountain, Ltd.), 80 B.R 171, 172 (9th G r. BAP 1987).

The order denying confirmation of the plan and di sm ssing the
case for cause, under 8§ 1112(b), is reviewed for an abuse of

di scretion. See id.; Pioneer Liquidating Corp. v. United States

Trustee (In re Consolidated Pioneer Mortgage Entities, Inc.), 264
F.3d 803, 808 (9th Cir. 2001)(converting case for cause under
8§ 1112(b)).

DI SCUSSI ON

I|. BAP Jurisdiction: Order Re Secured Status
(BAP Nos. 02-1523, 02-1541, 03-1215 & 03-1224)

Both Bank and the United States Trustee contend that the
panel |acks subject nmatter jurisdiction over Debtors’ and
Ferndal e’ s appeal s of the Order Re Secured Status.

In 2002, Debtors and Ferndale filed tinmely notices of appea
of the Order Re Secured Status. The panel m stakenly believed the
orders were interlocutory, and when the appellants failed to
respond to a notice of jurisdictional deficiency, it dismssed
bot h appeals for |ack of prosecution.

In 2003, after the bankruptcy case was di sm ssed, Debtors and
Ferndal e renewed their appeals of the Order Re Secured Status, and

Bank noved to disnm ss those appeals as untinely. See Fed. R

-15-
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Bankr. P. 8002(a) (a notice of appeal nust be filed within ten
days after entry of the order appeal ed).

A BAP notions panel then deternmined that the Order Re Secured
Status was not interlocutory, after all, but had al ways been a
final order, a conclusion with which we agree.'? The notions pane
then vacated the previous dismssal orders and reinstated the
ori ginal appeals, reasoning that it had m sled the appell ants.

Appel | ees now question the panel’s jurisdiction, both in
reinstating the previously dism ssed appeals and in considering
t he 2003 appeal s.

We have inherent authority to rectify an inadvertent
m sappr ehensi on of the actual facts and correct an order to
reflect the court’s intentions. See Cisneros v. United States (In

re Gisneros), 994 F.2d 1462, 1466 (9th Cr. 1993) (affirmng

bankruptcy court in sua sponte vacating m staken di scharge order);

Ford v. Ford (In re Ford), 159 B.R 590, 593 (Bankr. D. O. 1993)

(reading Cisneros “as a reaffirmation of a court’s inherent power
to correct its ow clerical errors”). Conpare Federal Rule of
Civil Procedure 60(a) (“Clerical mstakes in judgnents, orders or
ot her parts of the record and errors therein arising from

oversi ght or om ssion nmay be corrected by the court at any tinme of

its own initiative . . . .”). Fed. R Bankr. P. 9024/ Fed. R Civ.
P. 60(a). W also have inherent power to “rescind, reconsider, or
nodi fy an interlocutory order.” See Cty of Los Angel es, Harbor

2 We are not bound by the actions of the notions panel. See

Bentl ey v. Bank of Coronado (In re Crystal Sands Props.), 84 B.R
665, 666 (9th G r. BAP 1988) (citing Brady v. Andrew (In re
C0nn$;cial W Fin. Corp.), 761 F.2d 1329, 1332 n.6 (9th G
1985)).
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Div. v. Santa Monica Baykeeper, 254 F.3d 882, 886-87 (9th Cr.

2001); 11 U.S.C. § 105(a).

W believe that the 2002 appeal s were mi stakenly disn ssed
for lack of prosecution when our orders were intended, although,
incorrectly so, to disniss the appeals as interlocutory.

In retrospect, the order which requested briefing on the
finality issue was m sl eading and stated, in pertinent part:

The routine jurisdictional screeni ng conduct ed by t he
BAP suggests that there may be an issue concerning the
finality of the order on appeal. . . .

If further proceedings will affect the scope of the
order on appeal, the order is not final. .o

The order on appeal herein apparently determ ned the
secured status of Bank of the West and O H Kruse in a
chapter 11 bankruptcy case, prior to confirmation. Wile
the order on appeal does not on its face indicate that
there are any issues reserved for future disposition, the

bankruptcy docket indicates that plan confirmation
proceedi ngs are pendi ng and that both Bank of the West and
O H Kruse are opposing Debtors’ plan. It is unclear

whet her the confirmation proceedings mght affect the

scope of the order on appeal.

Any party to this appeal shall have FOURTEEN (14)

DAYS fromthe file-stanped date of this order to file and

serve a paper addressing the finality issue. .
Clerk’s Order Re Finality Issue (Decenber 5, 2002).

Debt ors and Ferndal e apparently accepted the Cerk’s analysis
that the order on appeal was interlocutory and did not respond,
resulting in dismssal of the appeal. Unfortunately, the
di sm ssal was on the basis of |ack of prosecution rather than on
the jurisdictional basis. See Fed. R Bankr. P. 7041/ Fed. R Civ.
P. 41(b) (involuntary dismssal for lack of jurisdiction is not on
the nerits).

Since the appeal s should not have been so di sm ssed, we
therefore agree with the reinstatenent of the 2002 appeals, as

reflecting the panel’s real intentions that the appeal would
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proceed once a final order was entered.
Furthernore, the doctrine of unique circunstances excuses

untimeliness when the appellants have relied upon the panel’s

action. See Inre MAuley v. Orange Coast Thrift & Loan Ass’n (In

re McAuley), 66 B.R 696, 700 (9th G r. BAP 1986). In 2002 and

for nore than a year thereafter, the appellants were led to
believe that their original appeals were interlocutory. See Tr.

of Proceedi ngs (March 20, 2003), at 43-44 (counsel inform ng

bankruptcy court that the appeals had been disnissed for |ack of a

final order.) Then, after the case had been disnissed, the
appel l ants were told that those appeals were not interlocutory,
after all. Due to the confusion, the appellants had to cover a

their bases and file new appeals in 2003. Debtors and Ferndal e

relied, in good faith, on the panel’s judicial action in renew ng

their appeals in 2003. Therefore, both the 2002 and 2003 appeal s

will stand as tinely filed.

I1. Merits of Oder Re Secured Status

(a) Bank’'s Security |nterest

Debt ors and Ferndal e chal l enge the ruling that Bank has a

valid and perfected security interest in the Settlenment Proceeds.

See page 5, supra. Debtors contend that the Geitzen Lawsuit was a

commercial tort action and, therefore, that UCC Article 9 was
i nappl i cabl e.
It was undi sputed that Bank woul d have a security interest

the Settl enent Proceeds if the Geitzen Lawsuit were a contract

-18-
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action. It was also undisputed that, if the Geitzen Lawsuit were
atort action, it would fall within the neaning of a “comrercia
tort” as that termis used in revised Article 9.%

Debt ors, Ferndal e, and the bankruptcy court painstakingly
anal yzed whether the Geitzen Lawsuit was a breach of contract or a
conmercial tort action, because, in sone situations, a comerci al
tort is excluded fromArticle 9, such as under the definitions of
“general intangibles” and “after-acquired” property.

Article 9 defines “general intangible” as follows:

“General intangible” neans anK per sonal proEerty,
a c

including things in action, other than accounts, attel
paper, conmer ci al tort cl ai s, deposi t accounts,
docunent's, goods, instrunents, investnent property, letter
of credit rights, letters of credit, noney, and oil, gas,

or other mnerals before extraction. The termincludes
paynment intangi bl es and software.

| daho Code § 28-9-102(a)(42).

“Conmercial tort clains” are not considered to be “genera
i nt angi bl es” because, under the revised Article 9, they are a new
category of collateral unto thenselves. See |Idaho Code § 28-9-
102(a)(13); § 28-9-109(d)(12) (excluding “an assignnent of a claim

arising in tort, other than a comrercial tort claini).

¥ The bankruptcy court presumed that the tort counts cane
within the special category of a “commercial tort,” and we agree.
See Wersma, 283 B.R at 300. In Idaho, it is defined as follows:

“Commercial tort clainf neans a claimarising in tort
with respect to which:

A) the claimant is an organi zation; or
B) the claimant is an individual and the claim
(i) arose in the course of the claimnt’s business
or profession; and
(1i) does not include damages arising out of
personal injury to or the death of an
I ndi vi dual .

| daho Code § 28-9-102(a)(13).
-19-
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In addition, an after-acquired property clause cannot reach
future comercial tort clainms. See |Idaho Code § 28-9-204(b)(2).
For a security interest in a tort claimto attach, the clai mnust
be in existence when the security agreement is created.
Therefore, Bank could not have had a security interest in the
after-acquired CGeitzen Lawsuit itself if it were determ ned to be
a comercial tort claim

Bank responds that any such analysis is irrel evant, because
the UCC plainly provides that the Settlenment Proceeds were
“proceeds.” Article 9 provides two ways to capture settl enent
proceeds of a lawsuit involving damage to collateral. First, if
there is a perfected security interest in after-acquired “genera

i ntangi bl es,” then once the lawsuit is settled for noney, the
debtor’s right to paynent becones transfornmed into a “paynent
i ntangi ble” to which the tort exclusion sinply does not apply.
Second, lawsuit settlenment funds stenm ng from destruction of
collateral are considered to be proceeds of the original, danmaged
collateral. Therefore, we agree with Bank that the Settl enent

Proceeds were its “proceeds” based on the foll ow ng anal ysis.

(1) Paynent | ntangible

Revi sed Article 9 created a new subcat egory of “general
i ntangi bl e” called a “paynent intangible,” which is defined as “a
general intangible under which the account debtor’s principa
obligation is a nonetary obligation.” |daho Code § 28-9-
102(a)(61). The authorities hold that it is irrel evant whether

the paynment intangible is based on a tort |lawsuit, because the

- 20-
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coll ateral does not consist of the claim but, rather, the
contractual right to paynment evident in any settlenent involving
destruction of collateral. Addressing the scope of Article 9,
8§ 28-9-109 provides that, although it does not apply to “[a]n
assignment of a claimarising in tort, other than a comrercia
tort claim” yet “sections 28-9-315 and 28-9-322 apply with
respect to proceeds and priorities in proceeds.” See |daho Code
§ 28-9-109(d)(12).

The O ficial Comrent to this section provides:

Tort d ai ns. Subsection (d)(12) narrows sonmewhat the
broad exclusion of transfers of tort clainms under fornmer
Section 9-104(k). This Article now applies to assignnents
of “comercial tort clainms” (defined in Section 9-102) as
well as to security interests in tort clains that
constitute proceeds of other coll ateral %e.g., aright to
paynment for negligent destruction o the debtor’s
Inventory). Note that once a claimarising in tort has
been settled and reduced to a contractual obligation to
pay, the right to paynent becones a paynent | ntangible and
ceases to be a claimarising in tort.

ld., cnt. 15 (enphasis added).

In other words, revised Article 9 considers paynment
i ntangi bl es of either consuner or comrercial tort actions to be
general intangibles. Once the paynent intangible cones into
exi stence, in this case as an after-acquired settlenent fund
general intangible, it is automatically within the scope of
Article 9 as part of the secured creditor’s collateral.

“The purpose and effect of these revisions are to enhance
certainty so that lenders will be willing to provide nore credit
on the basis of these types of personal property when they are
provi ded as collateral.” David A Lander, “Understanding the

Expanded Scope of Revised Article 9 of the UCC,” 9 Norton Bankr.

L. Adviser 1 (2000). It makes sense that the settlenment fund

-21-
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should be within the scope of Article 9, “because streans of
paynment from structured settlenments are assigned outright or
pl edged as collateral in zillions of transactions around the

country.” Barkley Cark & Barbara O ark, The Law of Secured

Transacti ons Under the Uni form Commerci al Code, vol. 1,

§ 1.08[11][B], p.1-270.4 (2004).

The Ninth Circuit Court of Appeals cane to the sane

conclusion, in dicta, in Fifteenth RVA Partners, L.P. v. Pac./\Wst

Conmuni cations Goup, Inc. (In re Pac./Wst Conmuni cati ons G oup,

Inc.), 301 F.3d 1150 (9th Cir. 2002) (exam ning identica

California UCC provisions). The issue there was whether “a

creditor with a security interest in another’s personal property,

i ncl udi ng general intangibles, and all proceeds thereof, can

attach its interest to the proceeds [arbitration award] of a

commercial tort claim. . . .” 1d. at 1151 (alteration added).
The court applied the former UCC § 9-104(k), which prohibited

as collateral “[a] transfer in whole or in part of any claim

arising out of tort,” and held that the security interest could
not attach to the proceeds. I|d. at 1152-54. The court opined
that the outconme woul d have been different under the revised UCC
8 9-109, which “now allows a security interest to be attached to
the proceeds of a tort claim” 1d. at 1152 (enphasis in
original).

In sumary, Debtors’ argument that the Settl ement Proceeds
are excluded fromBank’s security interest is based on pre-
revision case law. The plain |anguage of the current statutes

provi des that Bank has a security interest in the Settl enment

Proceeds characterized as after-acquired collateral. W therefore
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affirmthe bankruptcy court’s conclusion on this other ground. 1In

re Bankruptcy Petition Preparers, 307 B.R 134, 140 (9th Cr. BAP

2004) (a reviewing court may affirmon any basis supported by the

record).

(ii) Livestock Coll ateral Proceeds

Al ternatively, the bankruptcy court deternmined that a
nonetary settlenment of a claimfor defective electrical work,
whi ch harnmed and destroyed the livestock collateral, constituted
“proceeds” under |daho Code § 28-9-102(a)(64).'* Since Bank's
security interest in the cows was perfected, so too was the
interest in the proceeds under 8§ 28-9-315(a)(2), providing that
“[a] security interest attaches to any identifiable proceeds of

collateral ”.

4 “Proceeds” are defined as the follow ng property:

(A) Whatever is acquired upon the sale, |ease, license,
exchange or other disposition of collateral;

(B) whatever is collected on, or distributed on account
of, collateral;

(© rights arising out of collateral;

(D) to the extent of the value of collateral, clains
arising out of the |oss, nonconformty, or
interference with the use of, defects or infringenent
of rights in, or damage to, the collateral; or

(E) to the extent of the value of collateral and to the
extent payable to the debtor or the secured party,
i nsurance payable by reason of the 1loss or
nonconformty of, defects or infringenment of rights
in, or danage to, the collateral

| daho Code § 28-9-102(a)(64).
-23-
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Ferndal e mai ntai ns, however, that the Settlenment Proceeds
emanated fromthe insurance coverage of Geitzen’s wongful acts,
not damage to the cows. This argunent i s unpersuasiVve.

It is clear that rights arising fromloss or damage to
coll ateral are “proceeds,” whether or not insurance covers the
| oss:

(D to the extent of the value of collateral, clains
arising out of the |oss, nonconformty, or
interference with the use of, defects or infringenent
of rights in, or damage to, the collateral

| daho Code § 28-9-102(a)(64)(D). Moreover, in this case the
i nsurance provides only the source of the settlenent funds, and,
initself, is not replacenent collateral.

The Ninth Circuit has held that |legislative intent was to

gi ve “proceeds” “the ‘broadest possible definition.”” Pac./Wst

Communi cations Group, 301 F.3d at 1153 (quoting Nolin Prod. Credit

Ass’n v. Stone (In re Stone), 52 B.R 305, 307 (Bankr. WD. Ky.

1985)). The nature of Bank’s transaction with Debtors was
extensive and related to the conplete dairy operation. “Proceeds”
under such a scenario nust apply in a broad sense in order to
conpensate the secured creditor
In an anal ogous case from Washi ngton state, it was held
(under former Article 9) that “proceeds” of a dairy herd logically
enconmpassed governnent paynments pursuant to a federal dairy
term nation program which required the slaughter or export of the
cattle. The state Supreme Court opi ned:
The granting of a security interest in a dairy herd,
together with the product and proceeds thereof, obviously
contenpl ates security in nore than the individual cows.

The herd represents a continuing source of production
resulting in a repetitive inconme flow This security is
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quite different froma security in a single crop to be
harvested and sold, or cattle which are raised only for

sl aughter for neat. It was this type of collateral which
debt ors have destroyed and renoved from Bank’s security
i nt er est :

Rani er Nat’'l Bank v. Bachnann, 111 Wash. 2d 298, 302, 757 P.2d 979,
981-82 (1988).

Al so, Stone was cited approvingly in the Ninth Crcuit’s

anal ysis of the current UCC in Pac./Wst Comrunications G oup, 301

F.3d at 1154. Stone concerned a debtor’s tort action for
negl i gence against a veterinarian, an animal clinic, and a

| aboratory, for the |loss of 300 cattle. The bankruptcy court,
there, also applied a broad definition of proceeds and hel d that
the settlenent nonies for the danage to the cattle were proceeds.
Stone, 52 B.R at 308.

The Settl enent Proceeds, therefore, are “proceeds” covered by
Bank’s security interest, but only to the extent of the val ue of
the original collateral. See |Idaho Code § 28-9-102(a)(64)(D). On
this point, we reject Ferndale's contention that the damages
associated with the cows is less than the $1.6 million net
Settl enent Proceeds.

Debt ors summuari zed their | osses as foll ows:

MIlk loss - cows in herd $2, 289, 473. 00
Excess Repl acenents 1, 036, 225. 00
Qual ity |oss 613, 232. 00
Di nlnlshed herd size 393, 925. 00
M scel | aneous costs 217, 935. 00
Future | osses 1, 200, 000. 00
Labor 71, 100. 00

TOTAL $5, 821, 890. 00

Stipulation of Facts (July 30, 2002), Exh. G 2.
Debtors further provided a description of the |osses in each

category. The “m Ik loss,” “excess replacenents,” “quality |oss”
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and “di m ni shed herd size” danages obviously relate to the cows.
Those damages exceed $3 million, whereas Debtors’ interest in the
Settlenment Proceeds is $1.6 mllion. Moreover, a review of the

“m scel | aneous costs,” “future |osses,” and “l abor” categories
reveal s that these | osses are also related to expenses caused by
the injury to the cows. All of Debtors’ clains against Geitzen
arose out of the loss of, or damage to, the cows because the cows
were “the locus [and neasure] of that loss.” MGonigle v. Conbs,

968 F.2d 810, 828 (9th Cir. 1992) (alteration added).

In McGoni gle, an investor borrowed noney to purchase stock in
a thoroughbred farmand the | ender retained a security interest in
the stock. The stock value plumeted two years after the
purchase, and the investor sued the farm managers, an apprai ser
and the lender. Wen the managers and the appraiser settled with
the investor, the |l ender asserted a security interest in the
settl enent funds, contending the noney was “proceeds” of the
stock. MGonigle, 968 F.2d at 815, 827. The Ninth Grcuit
agreed, holding that “[t]he |locus of that |oss was in the secured
stock, and Central Bank as security holder is entitled to its lien
on the settlenment paynents that were intended to conpensate for
that lost value.” |1d. at 828. The sane rationale applies in the
i nstant case.

A few cal cul ations reinforce the bankruptcy court’s
deternmination that the Settl enent Proceeds were Bank's “proceeds.”
For exanple, the bankruptcy court deternmined that a commercially
reasonabl e price for 480 cows that were |iquidated by Bank was
$650, 000. See Mem Dec. (Feb. 11, 2003), at 24-27. Based on that

figure, each of Debtors’ cows was worth approxi mately $1,354. |f
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we divide the net Settlenent Proceeds ($1,698,391) by the
remai ning 1,520 cows (froma herd of 2000), the result is a val ue
of $1,117 per cow. The net Settlenent Proceeds, therefore,
approxi mate the value of the I ost cows ($1, 354 conpared to
$1,117) .

In addition, the bankruptcy court found that in a good market
a healthy cow would bring $1,600 to $2,000 per head. See id. at
18. Dividing 1,520 cows into the gross settlenent amount of $2.5
mllion yields a fair market value of $1,645 per cow. Thus, the
Settl ement Proceeds are consistent with, and roughly equival ent
to, the value of Bank’s danaged herd col |l ateral.

In summary, the bankruptcy court correctly determ ned that

Bank had a valid and perfected security interest in the Settl enment

Proceeds as UCC “proceeds” of its lost collateral. Furthernore,
based on its remaining $2.2 mllion secured claim Bank’s interest
woul d encunber the entire $1.6 million net Settl enent Proceeds,

and woul d cone entirely ahead of Ferndale s junior interest.

(b) Ferndal e's Secured |nterest

Debtors al so object to Ferndale’s security interest solely on
the sane grounds: that it could not take a security interest in a
tort action. The bankruptcy court determ ned that Ferndal e had a
valid security interest in the Settlenent Proceeds.

The undi sputed facts of this appeal show that Bank’s secured
clai mof approximately $2.2 mllion encunbers the entire $1.6
mllion Settlenent Proceeds. Therefore, because Ferndale is

junior to Bank, it has no secured interest in the Settlenent
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Proceeds and is entirely unsecured.

W exani ne our own jurisdiction de novo. Ernst & Young V.
Mat sumoto (In re United Ins. Mynt., Inc.), 14 F. 3d 1380, 1383 (9th
Cir. 1994). Ferndale s appeal of the Order Re Secured Status

presents no live case or controversy. Moreover, in |light of our
inability to effectuate any neaningful relief as to Ferndale, its
appeal is also noot. See Varela v. Dynanic Brokers, Inc. (lInre

Dynani c Brokers, Inc.), 293 B.R 489, 493-94 (9th Cir. BAP 2003).

We nmust therefore disnm ss Ferndal e s appeal as noot.

I11. Approval of Settl|l enent Agreenent
(BAP No. 03-1215)

Debt ors contend that the bankruptcy court’s order approving
the settlenent agreenment between Debtors and Geitzen should be
reversed. They maintain that a copy of the agreenent was not
mailed to all creditors and interested parties and, as a result,
the court’s order was inconsistent with the properly noticed
notion. The original notion, they contend, proposed to use the
Settl ement Proceeds to purchase cows, while the final, signed
agreenent and order approved a settlenment for cash.

Bank responds that the appeal of the settlenment order is
noot. W agree. An appeal is noot if events have occurred after
the entry of the order being appeal ed that prevent the panel from
granting effective relief. See id.

Here, follow ng the bankruptcy court’s order approving the
settlenent, the parties fully released their clains, disnm ssed the
claims with prejudice, and Geitzen and its insurer paid over the

settlenent funds jointly to Debtors and Bank. See Bank Responsive
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Brief (May 21, 2004), at 14-15 & n.32. Ceitzen is no |onger

bef ore the bankruptcy court or this panel. Mreover, the
bankruptcy case has been dism ssed, and we herein affirmthe

di sm ssal. Therefore, we disniss Debtors’ appeal as to the order

approving the settlenent as noot.

IV. Denial of Plan Confirmation
(BAP No. 03-1215)

Debtors tinely appeal ed the bankruptcy court’s order denying
confirmati on of their Second Amended Pl an, which interlocutory
order nmerged into the final order dismssing their bankruptcy

case. They challenge the followi ng two grounds for denial.

(a) Cows for Cash: Failure to Provide Bank with the
“I ndubi tabl e Equi valent” of its dalm

Debtors attenpted to cram down the Second Anended Pl an over
Bank’ s objection. Before the bankruptcy court may consi der
crandown, all of the applicable requirenments of § 1129(a),
excluding 8§ 1129(a)(8), nmust be net. See 11 U.S.C. § 1129(b)(1).

Debt ors chal | enge the bankruptcy court’s finding that their
pl an to purchase replacenent cows with the Settl enent Proceeds was
not “fair and equitable” under 8§ 1129(b)(2)(A). The Code provides
t hree exanpl es of nonconsensual treatnent of an all owed secured

claim The third treatnent applies to our facts.® It provides:

> The first treatment is that the secured creditor nust
retainits lien in the property and al so receive “deferred cash
parnents totaling at |east the allowed amount of such claim of a
value as of the effective date of the plan, of at |east the value
of such holder’s interest in the estate’s interest in such
(conti nued. ..)
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(iiiéfor the realization by such holders of the
I ndubi t abl e equi val ent of such cl ai ns.
11 U.S.C 8 1129(b)(2) (A (iii).

The Code does not define “indubitable equivalence.” The
phrase was coi ned by Judge Learned Hand in Metropolitan Life Ins.
Co. v. Miurel Holding Corp. (In re Mirel Holding Corp.), 75 F. 2d
941 (2d Cir. 1935). In rejecting a plan, Judge Hand stat ed:

It is plain that "adequate protection” nust be
conpl etely con?ensatory; and that paynent ten years hence
is not generally the equival ent of paynent now. Interest
Is indeed the common neasure of the difference, but a
creditor who fears the safetx of his principal wll
scarcely be content wth that; he wishes to get his noney
or at |east the property. W see no reason to suppose that
the statute was intended to deprive him of that in the
i nterest of junior holders, unless by a substitute of the
nost i ndubitabl e equival ence.

1d. at 942.

Par aphrasi ng Judge Hand's words, the Ninth Crcuit in Crocker
Nat’| Bank v. Am Mariner Indus., Inc. (In re Am Mariner |ndus.,
Inc.), 734 F.2d 426 (9th Gir. 1984), !¢ stated:

Judge Hand concluded that the creditor's right "to get

15(. .. continued)
property.” 8§ 1129(b)(2)(A)(i?. This treatnent does not apply to
our facts, since the original cows are gone. The second treatnent
ertains to a sale of the collateral, which also is inapplicable
ere. See § 1129(b)(2)(A)(ii); see generally 7 Collier on
Bankruptcy § 1129.05 [2][a]-[c], at 1129-130.1 to 140 (Alan N
Resnick & Henry J. Sommer eds., 15th ed. rev. 2004).

' Am Mariner Indus., which held that the term “indubitable
equi valent,” as used in the adequate protection provisions of
8§ 361(3), nmeant that an unsecured creditor was entitled to receive
| ost-opportunity paynents, was effectively overruled on other
grounds in United Sav. Ass’'n of Tex. v. Tinbers of |Inwdod Forest
Assocs., Ltd., 484 U S. 365, 368 (1988); see also G narron
| nvestors v. WYID Props. (Inre CGnarron Investors), 848 F.2d 974,
976 (9th Cr. 1988).
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his nmoney or at |east the property" may be deni ed under a

plan for reorganization only if the debtor provides “a

substitute of the nost indubitable equivalence.” Such a

substitute clearly nust both conpensate for present val ue

and insure the safety of the principal.
Id. at 433.

The two conponents, of conpensation and safety, require an
anal ysis that focuses on the value of alternative collateral and
a conparison of risks inposed on the creditor. “[S]trict cash
equi val ence” is not necessary. See Metro. Life Ins. Co. v. San

Felipe @Voss, Ltd. (In re San Felipe @Voss, Ltd.), 115 B.R 526,

530(S.D. Tex. 1990) (exchange of real property for stock with
built-in equity margi n was indubitable equivalent). “[T]o the
extent a debtor seeks to alter the collateral securing a
creditor’s loan, providing the ‘indubitable equivalent’ requires
that the substitute collateral not increase the creditor’s risk
exposure.” Arnold & Baker Farns v. United States (In re Arnold &
Baker Farns), 85 F.3d 1415, 1422 (9th G r. 1996) (citation
omtted).

Evaluating a “dirt for debt” plan, the Ninth Crcuit, in

Arnol d and Baker Farms, held that a debtor’s proposal to surrender

a portion of a larger tract of land to secured creditor in ful
satisfaction of the lien was not the indubitable equivalent
because of the highly specul ative valuation of the |and. See id.
at 1421-22. |In another case, the bankruptcy court denied plan
confirmati on where the debtor planned to replace a lien on
livestock and crops with a lien on future crops. The court found
that the substitute lien created too nmuch risk for the creditor

See In re Hoff, 54 B.R 746, 753-54 (Bankr. D.N. D. 1985).

We have hel d that indubitable equival ence exists when (1)
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the proposed plan is feasible (“not wholly specul ative”);
(2) it is unlikely that the creditor’s claim“would ever becone
even partially unsecured”; and (3) it is “likely that the val ue of

the property will increase.” Pine Muntain, 80 B.R at 174-75.

Debt ors’ argunent here bootstraps their appeal of the
settlenent order: they naintain that the settlenent for cows (cows
for cows) woul d have been the indubitable equival ent of Bank’s
secured claim However, the settlenment was approved for cash,
rat her than for cows. Debtors present little argunent on appea
that the replacenment cows are the indubitable equival ent of cash.
As the Bank aptly recogni zed: “[Clash is king.” Bank’s Responsive
Brief (May 21, 2004).

Mor eover, considering the enornous risk to Bank inherent in
new cows, not in ldaho, but in a startup operation in CGeorgia,
such a settlenment would hardly be the indubitable equivalent. The
val ue of Bank’s cash collateral was $1.6 mllion. Debtors
present ed evidence that the value of the 800 cows to be purchased
in Georgia was approximately $1.4 mllion. Therefore, Bank’s cash
collateral essentially would be used up in the initial |ivestock
i nvestnment, in what the bankruptcy court called “a forced
extension of venture capital to a startup concern.” Mem Dec.
(Feb. 11, 2003), at 48. And that extension would be at a | oan-to-
value ratio of 100%

Even t hough Bank was to be given a lien in the mlk and mlk
products, such product depends on the condition of the cows. Bank
woul d be required to assune all of the risk of loss to the cows,
including their well-being, sickness, and death. Debtors

testified that they woul d keep the new herd at the sane nunber,
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but the Second Anended Plan did not provide a lien for Bank in
after-acquired cows. Debtors’ ability to purchase repl acenent
cows woul d depend on their cash flow, cows cost anywhere between
$1,400 to $1,600 per head. See Tr. of Proceedings (Dec. 31,
2002), at 63-64. Also, Debtors did not argue that the bankruptcy
court erred in finding that they would have very little, if any,
net income, or any surplus for emergencies or unforseen problens.
G ven this scenario, the startup dairy, relocation to another
part of the country where Debtors had not worked before, and their
| ack of capital, the bankruptcy court did not err in determning
that the plan did not provide Bank with the indubitable equivalent

of its cash coll ateral

(b) Feasibility

Debtors al so contend that the bankruptcy court erred in
finding that the Second Arended Pl an was not feasible.

Under the feasibility requirenent of § 1129(a)(11), Debtors
nmust denonstrate that the plan “has a reasonable probability of
success.” Acequia, Inc. v. dinton (In re Acequia, Inc.), 787

F.2d 1352, 1364 (9th Cr. 1986). The proposed plan nust not be a

vi si onary schenme which prom ses nore than the debtor can deliver
See Pizza of Haw., Inc. v. Shakey's, Inc. (In re Pizza of Haw.,

Inc.), 761 F.2d 1374, 1382 (9th G r. 1985).

Several factors are relevant to whether a plan is feasible
including: “(1) the adequacy of the capital structure; (2) the
ear ni ng power of the business; (3) econonmic conditions; (4) the

ability of managenent; (5) the probability of the continuation of
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t he sane managenent; and (6) any other related matter which
deternmines the prospects of a sufficiently successful operation to

enabl e performance of the provisions of the plan.” |n re Sagewood

Manor Assocs. Ltd. P ship, 223 B.R 756, 763 (Bankr. D. Nev.
1998) .

Debt ors contend that the bankruptcy court erred as a matter
of law by holding that a startup dairy could not be feasible.
They do not dispute the court’s findings of facts, but rather the
deternmination that the plan was not feasible.

First, the record and the court’s decisions do not reflect
any error of law, the bankruptcy court applied the correct
standard for determning feasibility under 8§ 1129(11). Wet her
that determ nation was erroneous is a question of fact. Acequia,
787 F.2d at 1358. Under the clearly erroneous standard, we nust
give due regard to the bankruptcy court’s eval uati on of witness
testi mony and any inferences drawn by the court. See Beech

Aircraft Corp. v. United States, 51 F.3d 834, 838 (9th Cir. 1995).

The bankruptcy court stated that the feasibility of Debtors’
plan was a “close call.” Mem Dec. (Feb. 11, 2003), at 54. It
was appropriately troubled by the follow ng undi sputed facts: (1)
rel ocation to a conpletely different climate and the effect on the
dai ry business; (2) a new business environnent, new enpl oyees and
new mar ket, and acconpanyi ng personal changes; (3) a different
m |k product (fluid formin Florida versus product for cheese in
| daho); (4) startup business with no substantial capital reserves;
(5) high | evel of debt service; and (6) seven-year repaynent plan

for Bank with a balloon paynent, the source of which was
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nebul ous. *’

Debt ors presented detail ed testinony and documentati on which
showed that they would be able to neet their expenses and debt
service in the beginning. However, there were nany uncertainties
evident fromthe testinony of Debtors’ wtness, Robert Matli ck.

Al t hough the price for mlk mght be higher in the South, M.
Matlick testified that m |k production was | ower partly due to
heat and humidity. He also testified that Debtors, who planned to
take over the operation of an existing dairy in Georgia, projected
t hey woul d have greater m | k production, and therefore incone, by
mlking the cows three tinmes a day instead of two. Yet, Debtors
had no experience dairying in the South, nor any realistic basis
to conclude that a nore aggressive mlking schedul e woul d produce
either nore mlk or nore incone.

Debtors’ optim stic projections for future success in their
new dairy m ght have been possible, but they were neither reliable
nor convi ncing. There was no persuasive evidence that Debtors
could mai ntain the seven-year paynent plan or earn enough excess
i nconme to make the ball oon paynment. There was al so no evidence to
show that they could weather a period of underachi evenent or any
| arge-scal e problens with the new dairy, new enpl oyees, or new
COWs.

Wiil e the plan may not have been wholly speculative, that it

was uncertain was beyond argunment. Therefore, our review of the

7 Additionally, Debtors’ attorney had testified that there
woul d be tax consequences for the estate, due to the settl enent
for cash, in the approxi mte anmount of $281,000. See Tr. of
Proceedi ngs (March 20, 2003), at 17. Such a newtax liability
woul d reduce avail abl e cash resources.
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record does not |leave us with a "definite and firm conviction that

a m stake has been commtted." United States Gypsum Co., 333 U. S.

at 395. W conclude that the bankruptcy court’s findings as to

feasibility were not clearly erroneous.

V. Disnmissal - 8 1112(b)
(BAP No. 03-1215)

Finally, the bankruptcy court gave Debtors the opportunity to
file a Third Amended Pl an, which they indeed filed (apparently
al ong with new docunentary evidence). Debtors also filed a
8 506(c) notion to surcharge the collateral, as well as a notion
for equitable renmoval of Bank’s lien on the after-acquired
property under 8§ 552(b). Although the bankruptcy court did not
hear the nerits of those notions (and they are not included in the
excerpts of record), neverthel ess, the bankruptcy court considered
their inmpact and that of the proposed Third Arended Pl an on
Debtors’ ability to reorganize.

Debt ors contend that the court abused its discretion by
di sm ssing the case w thout hol ding another conplete confirmation
hearing on their Third Anended Pl an.

Pursuant to 8 1112(b), the bankruptcy court may di smss a
case for “cause” including “inability to effectuate a plan,” or
“deni al of confirmation of every proposed plan and denial of a
request made for additional time for filing another plan or a
nodi fication of a plan.” 11 U.S.C. 8§ 1112(b)(2), (b)(5). These

enuner at ed causes are nonexclusive. St. Paul Self Storage Ltd.

P ship v. Port Authority (In re St. Paul Self Storage Ltd.
P'ship), 185 B.R 580, 584 (9th Cir. BAP 1995).
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Debt ors’ proposed Third Amended Plan attenpted to address the
bankruptcy court’s concerns. For exanple, Debtors reduced their
nont hly debt service by about $2,600, and obtained a | oan for
$60, 000 for startup costs. However, these new nonies were
i nsignificant considering the proposed total nonthly expenses and
debt service. |In addition, Debtors proposed to give Bank a total
of $210, 000 cash ($160,000 plus $50,000 froman equity loan). A
$210, 000 cash equity cushi on was i nadequate protection, however,
consi dering that Bank assumed all of the risks of losing its $1.4
to $1.6 mllion security.

Debt ors al so proposed to enhance Bank’s collateral position
by granting Bank a lien in the new cows and “all |ivestock
repl acenents” as well as in mlk and m |k proceeds. However,

Bank continued to object to its treatnent under the Third Anended
Plan and to the plan’s feasibility.

Finally, Debtors have not chall enged the bankruptcy court’s
observations that any estinmated § 506(c) surcharge and 8§ 552(b)
deductions fromBank’s claimwould likely far short of Debtors’
proj ecti ons.

In sumary, Debtors’ new proposals were nothing nore than
“beating a dead horse” (or here a dead cow), and did not renove
the court’s substantial doubt as to whether Bank was receiving its
i ndubi t abl e equi val ent, nor did they inprove significantly the
i kel i hood of success of the new plan when it was reviewed in
context. In a year and a half, Debtors had proposed four separate
pl ans, but were unable to achieve either a consensual or cramred-
down confirmation with respect to their largest creditor. See Tr.

of Proceeding (March 28, 2003), at 11:7-11. Since the facts were
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not di sputed, the bankruptcy court did not abuse its discretion in
denyi ng Debt ors another chance at plan confirmation and finally

di sm ssing the case.

CONCLUSI ON

Bank’s security interest extended to Debtors’ interest in the
Settl enent Proceeds, and the Order Re Secured Status is AFFI RVED
as to Bank. Because no collateral exists to satisfy any part of
Ferndal e’ s junior secured interest, its appeal is hereby D SM SSED
as noot .

Debt ors’ appeal of the order approving the settlenment for
cash is also DI SM SSED as noot, as circunstances have changed so
radically as to prevent us frombeing able to grant any meani ngf ul
relief.

Debt ors’ Second Anended Pl an satisfied neither the “fair and
equi table” rule of 8§ 1129(b)(2)(A)(iii) nor the feasibility
requi renent of § 1129(a)(11), and the court’s denial of
confirmation is therefore AFFI RVED

In the absence of a confirnable plan, the bankruptcy court’s

order dism ssing the chapter 11 case is al so AFFI RVED

BRANDT, Bankruptcy Judge, dissenting in part:

While I join the bal ance of the foregoing opinion,
respectfully dissent frompart | of the discussion, respecting our

jurisdiction. |1 do not see any mstake in the prior dismssals:
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al though the clerk's notices were based on the incorrect prem se
that the order was interlocutory, Debtors and Ferndal e were asl eep
at the swtch.

There was neither an inadvertent m sapprehension of the
facts, nor did the initial dism ssals not reflect the panel's rea
intentions. The unique circunstances exception does not work
because the premi se, that the order was interlocutory, was not a
panel determi nation. Rather it was in essence a query, and
appel l ants were invited to show the prem se incorrect. Wen they
did not respond, the prior appeals were properly dism ssed.

I would dismss the appeals of the Order Re Secured Status as

untinely.
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